Memorandum

To:
Cape Elizabeth Town Council
From:
Michael K. McGovern, Town Manager

Re: 
Correction of Inconsistent Provision in Codes 

Date:
January 29, 2013

The Personnel Code provides in Sec 3-1-10 (b) that the Personnel Appeals Board may hear any appeal of a disciplinary action other than a reprimand from any full time employee.  
The Board and Commissions Ordinance in Section 4-7-3 limits the right to appeal to the Personnel Appeals Board to full time members of the police department and as may be provided in any collective bargaining agreement that may confer such jurisdiction.

To remove this inconsistency, it is recommended to amend the Boards and Commissions Ordinance as follows: 

Sec. 4-7-3. Duties and Responsibilities of the Board.  The duties and responsibilities of the Board shall be to consider and decide disciplinary appeals by full-time members of the Police Department, as provided for in Sec. 3-1-10 of the Personnel Code and in any collective bargaining agreement that may confer such jurisdiction.

This may be referred to the ordinance committee or be set for public hearing on March 11, 2013. 
The following is provided for reference purposes but no changes are recommended. 

Sec. 3-1-1 Disciplinary Proceedings

Each department head may discipline any member of his department on account of violation of department rules, inefficiency, incompetence, misconduct, negligence, insubordination, disloyalty or other cause, by suspending the employee from the performance of his duties without pay for not more than ten consecutive workdays for any one offense, but not more than an aggregate of thirty days in any calendar year for more than one offense, or on account of the same or other sufficient cause may, with the approval of the Town Manager, demote or dismiss any such employee.  At the time of taking such action the department head shall present to the employee if possible, otherwise mailed to their most recent residence, charges specifically stating the cause for complaint and specifying the sanction therefor, and shall promptly file copies of such charges with the Town Manager.  The sanction imposed shall be effective immediately unless otherwise stated.  Department heads may also reprimand, in writing, any member of their department on account of violation of department rules, inefficiency, incompetence, misconduct, negligence, insubordination, disloyalty or other cause.  Reprimands may be appealed only to the Town Manager and not to the Personnel Appeals Board.  

(a) Appeal to the Manager 

An employee who is dissatisfied with the disciplinary action taken by the department head, may appeal in writing the same within three working days to the Town Manager.  The Town Manager shall make a separate investigation and inform the employee in writing of his decision and the reasons therefore within seven (7) days or as soon thereafter as practicable.  The Town Manager may confirm or reverse the action appealed from or may modify such action including more stringent or more lenient punishment. 

(b) Appeal to Personnel Appeals Board

Any full-time employee who is not a department head, against whom disciplinary action other than reprimands has been taken under this Section, may appeal the same to the Personnel Appeals Board (established under Sec. 4-1-1 of the Code of Ordinances), hereinafter in this Section “Board,” by filing notice thereof with the Town Clerk within three working days after the decision of the Town Manager.  The Board shall promptly fix the time for such hearing, which shall be within ten days following receipt of the charges by the department member or such longer time as the department member may require for preparation of his defense.

(c) Hearing

Such appeal shall be heard by the Board in executive session, unless otherwise requested by the employee as set forth in the notice of appeal.  Court rules of evidence shall not be applicable and the Board shall hear and weigh all evidence presented which it deems relevant. The employee and department head may each present and cross-examine witnesses, and all testimony shall be given under oath.  If the employee against whom charges have been presented shall fail or refuse to give testimony before the Board, the hearing may continue and action may be taken by the Board without the participation of the employee.

(d) Decision

The decision of the Board, which shall be rendered no later than 14 days after the close of the hearing, may confirm or reverse the action appealed from or may modify such action including more stringent or more lenient punishment.  If the Board reverses the action appealed from, it may make appropriate orders. 

(e) Deadlines

Any deadline for decisions in any Disciplinary Proceeding within this section may be extended if any party in the proceeding had a previously scheduled vacation or an illness requiring hospitalization.  Any such extension shall be reasonably granted by any party and no employee shall suffer loss of pay as the consequence of any such extension.  Extensions shall be granted under the same conditions if the Personnel Appeals Board is not fully appointed,

(f) Further Appeals 

The decision of the Board shall constitute final administrative action and may be further appealed only as provided by the Maine Rules of Civil Procedures; provided, however, that if any provision for arbitration is then in effect and applicable to the charges and department in question, the department head or employee charged may appeal the decision of the Board under the procedures so established, which shall govern all further proceedings.

